
JOHN TOMMASINI: Melinda Baird.  I have known Melinda for a long time, from when I was younger I used to attend a lot of LRP conferences and Melinda was always there.  But Melinda is an attorney in private practice in Lafayette, Tennessee.  She has worked in the field of Special ed Law since 1985.  She exclusively represents school systems in Special ed matters pursuant to Individuals with Disabilities Education Act, Section 504, and various related laws.  Melinda formerly served as an attorney in the Office of Special ed Programs for the Tennessee Department of Education and as Associate Publisher for Education and Disability Publications for LRP.  She produced a monthly audiotape update on Special education Law for nine years.  She has written and produced a series of videotapes on the implementation of the laws governing the provision of Special education and related services.  Melinda is a member of the Special education School Attorneys’ Advisory Council and a contributing author to the Special education law and practice by LRP.  

I think that we are very fortunate to have someone like Melinda come to Pennsylvania and spend a couple hours with us.  I’m sure that when she is done you will all leave with something.  So without any further a due thank you and welcome Melinda. (Applause).


MELINDA BAIRD:  Well I am thrilled to be here tonight.  This is great, Hershey, Pennsylvania, boy I sure enjoyed the chocolate bar that I got when I signed in to the hotel here.  It didn’t make it to the elevator.  I thought that was great.  Anyway, it is hard to get from Knoxville, Tennessee to Hershey, Pennsylvania, you know.  When I got invited to speak, I thought speaking in the evening, now that’s unusual.  And how do I get there from here?  And after I checked on it I think I made the right decision, because I decided to drive rather than fly, and looking at the weather today, I think that was the right decision.  I think I would have been sitting in Charlotte in the airport all day, so that was good.  Anyway, it’s a nine-hour drive, straight up the interstate from Knoxville to just when you get off, about 12 miles from here off of 81.  So it was great, I have seen a lot of the country.  And I did a lot of thinking about what I was going to talk about with you folks.  

First of all, I feel like I’m home, really, I know I don’t sound like that to you, but I feel so old looking around just thinking about how long I’ve been in this.  I know Jeff Champagne is here somewhere, but I haven’t seen him yet.  Where’s Jeff?  Jeff, I feel old!  It’s good to see you buddy; I knew you were going to be here.  You haven’t changed a bit; I just needed to know where you were.  

Anyway, it’s great to be here.  Why do I feel at home?  Because, well, 12 years ago I moved from Pennsylvania back to Tennessee.  So, I lived in Pennsylvania 7 years in Montgomery County, and I always tell people around the country, that’s why I now speak with a Southern accent rapidly.  Kind of merging the two things together. 

That, plus I’m a real type-A personality.  My apologies to the interpreters because I know you’re fingers will be on fire by the end of my presentation.  I’ll do the best I can; I’ll just wear them out.  


Anyway, I am thrilled to be here.  Now, John read all the professional stuff, you know, but I want to tell you just a little bit more because I know that most of you don’t know me.  I’ve worked in this area for, geez, this is my 24th year, and it is my great passion.  I work with schools, I represent only schools.  I know there are several parents here, and I’m glad you’re here.  As far as I’m concerned, everybody in this room is here because we care about kids or we wouldn’t be here.  I am including myself in that, I hope you don’t mind, because I can tell you speaking for myself, Jeff, and anybody else that works in this area, this is also a tough area to practice law in if you don’t really care about kids.  It’s very emotionally draining at times, so I think we should be friends here together in talking about these issues.  

And frankly, for the school people, I’m going to be a big cheerleader tonight about the topic that I have been assigned to speak with you about, and that is RTI.  What the heck is RTI?  Excuse me; let me try to diminish my Southern accent.  What is RTI?  Well one teacher told me that that stood for really tedious instruction, and I think there’s something to be said for that.  But what am I, a lawyer, doing talking to you educators and parents about RTI?  Well, I’m talking to you about it because it is very much a legal issue, not only is it a structural issue, and it is the topic of the moment everywhere you go in this country. 

I wanted to just give you a couple of disclaimers here.  First of all, I am a lawyer, as I said.  I am not a Special educator.  I was trained to be a general educator, I thought I was going to be a high school history teacher, then I found out I could never, ever get a job teaching history in the state of Tennessee, do you know why?  I don’t coach a varsity sport.  (Laughter).  At least that was true back in 1980 when I graduated from college.  Anyway, so I am not an educator, not a Special educator.  I am not a reading researcher.  I don’t work for a publishing company that publishes curriculum.  I’m a lawyer, so be gentle with me because I’m here to tell you what you have to do and why, basically.  I’m not the person to tell you how you’re going to do this, okay.  I’m just going to set this up, and then I know you have a lot of wonderful speakers coming in the next 3 days, and I don’t mean to diminish any of them, but I did find out that one of my best buddies in the world knew her as a colleague and have grown to be friends, is Dr. Denise Gibbs, she is going to be speaking here on Thursday she told me.  And I hope you don’t miss that because she’s the person to tell you how to do what I’m about to describe, that you have to do.  Okay.  

Now, I also know that there are many people in this room who know far more than I about the actual process of RTI and the research behind it.  With all do respect, I humbly say, I’m not here to argue with you.  I’m not here to argue with anybody who thinks that congress missed the boat when they picked this particular way of doing things.  You know, I understand that argument, I’m not even qualified to argue with you about that because, you see lawyers, we like to make things simple.  I’m just here to tell you, I don’t care if you agree with them or not, that’s what they do.  So, this is what we have to do, whether it’s the right thing to do or not.  But I will say that as a lawyer in this area, I have seen some things that have really spun my head around, to be honest.  

Now, as I said, I have been working in this field for 24 years.  I’ve seen it all at this point.  Well, you can never say that, just when you think you have seen it all something else comes down the pike.  But I’ve seen a lot of stuff, and one of the great things about working in this area for so long is I have watched the evolution of a lot of things.  And I want to be honest with you all; this is kind of like the soul-searching admission, clearing the soul kind-of-a-thing.  I want to be honest with you, that when the No School is Left Standing Act, (laughter) I mean the no Child Left Behind Act, (laughter) I just wanted to see if you were awake, okay I’m sorry, was first enacted, I was very skeptical.  As a matter of fact, I’ll admit, I went around the country, I do a lot of speaking, about half my time is speaking and the other half is actually practicing and litigating, and I went around the country saying “This is absurd!”  May of 2014, every single child in every single public school in America, grades 3 through 12 will be by federal mandate, at or above grade level in reading, math, and science.  Absurd!  Would be wonderful, would be tremendous, but as a mandate it worries me.  But, we’ll put that aside.  I’m just saying that when this first was enacted I thought, “Oh this is impossible!”  I was very skeptical.  

I’m going to tell you a story as we get into this about the first time I started really thinking “Wow, maybe there’s something to this!”  Okay, and it was something that happened to me in my own practice in the little town in Tennessee where I was living.  And I’ll share that with you in a few minutes.  But things have happened in my practice that has caused me to become a huge cheerleader for RTI, the thing we are going to talk about tonight.  I don’t work for anybody; this is the greatest point in my life.  I turned 50 last August, and my life really started on my 50th birthday, it really did.  I’m getting married Saturday, did I mention that?  That’s very exciting, I’m very excited.  (Applause).  Thank you.  I’m very excited.  So, yeah, things really did start happening for me, and it’s like, before 50 pretty much sucked, but after 50 has been really great.  It started off with a bang because I achieved a 42-year dream on my 50th birthday.  This has nothing to do with RTI, but I just thought I would share it.  Dreams do come true, I’m telling you they really do, because on my 50th birthday, the phone rang, I picked it up, and someone called to wish me a happy birthday and I just about fell over.  Do you know who called me and wished me a happy birthday?  I’ve been trying to talk to this person for 42 years.  Anybody want to guess?  Donnie Osmond called me on my birthday. (Laughter).  It was the greatest moment of my life up to that point, before I met my fiancé.  See, so dreams do come true.  Life is amazing.


But, things started happening to me and I thought, you know, I really started changing my attitude about a lot of things.  So, I’m telling you, 50 is great because I don’t work for anybody else.  And I’m telling you this because what I’m about to share with you, I have no ulterior motives for sharing this with you except I just know it to be true and I believe it to be true.  I don’t even work for a law firm, you’re looking at it.  This is the firm right here, it’s just me.  I don’t work for a government agency, a private publishing company, a law firm; I have no contracts with anybody that will pay me to cheer about RTI.  I just know that one, we have to do it and two, we should do it.  So I’m going to talk to you about it.  


Now, RTI, why this, why now, and why not?  I started to put the why the heck not, but I thought that would be rude, so I just put why not.  That’s really how I feel.  Why are we talking about this?  First of all, this is supposed to be General ed, not Special ed.  How many of you are Special ed types?  I’ll just classify you altogether.  Isn’t that the biggest part of the crowd here?  Okay, so why am I a Special ed attorney talking to this group about RTI when RTI is really General ed not Special ed, and I am making that point.  Do you hear me General educators?  On purpose.  It’s General ed, but it’s being talked about in every single Special ed conference all over this country.  And there is a reason why, I’m going to share with you in just a second, but it is the topic of the moment.  What is it?  It’s not really tedious instruction, I was just joking.  


There are many definitions.  I pulled this one from NASDSE (The National Association of State Directors of Special ed) and by the way, my power points are going right along with the outline that you have here on the table.  If you hunt just a little bit, you’ll find I’m moving right along with it.  I’m going to paraphrase because you can read the power point.  The first thing I want to focus on is that RTI is a practice, and I would even say it’s a process.  So the first thing to realize is that it’s not a test, it’s a process.  That would infer that it takes a period of time to accomplish it.  But it is a practice of providing high-quality instruction and interventions matched to student needs, monitoring progress applying all that knowledge to achieve better student outcomes.  Why did I pick a definition of RTI from NASDSE?  Why didn’t I give you a legal citation?  I’m a lawyer.  Because there isn’t one!  There’s no definition of response to intervention, which is what RTI means in any of the laws.  They just talk around it, which I think for a lawyer is a very interesting observation.  This is something we have to do; it’s not even defined in the law, which I’m pointing out.  Where is the definition of RTI in IDEA?  It’s not there.  Okay there is not one.  


Why are we talking about it if it’s really general ed and not special ed?  That should have been in there twice, sorry about that.  What’s the problem and why are we talking about it?  Well as John just said, and frankly John, I was shocked when I heard that statistic.  Nationally, more than half of all children in Special education, that is children with IEPs.  More than half are in the LD category.  Pennsylvania is 60%?  That’s a little shocking folks, 60% okay.  That amounts to nationally, more than three and a half million students.  And the numbers are growing exponentially and I’m going to go back to that in just a second.  I’m going to stop and just kind of expand upon this a moment.  

I want to take you back historically just for a second.  And I don’t mean this to be overly simplistic; I know that some of you in this room are way far advanced, more than I about RTI.  Some of you have really never heard anything about this.  The majority of you are probably somewhere in the middle.  But, as I think about this, I’d like to put things in a historical context.  And this is a very simplistic example, but it really rings true I believe.  So, I just want to kind of bring us up to now and how we got to it. 

If you go back to 1975, the enactment of the precursor of what is now IDEA.  Congress passes a law, unprecedented, as kind of an extension of civic rights legislation that was moving through in the 60s, the early 70s.  They passed a law and what did they say in the preparatory language to the original EAHCA, which is now the IDEA?  The preparatory language said congress is passing this law because there are more than one million children with disabilities in this country who, what?  Are not making AYP?  No, weren’t’ allowed to attend public school, Matt referred to this earlier.  That’s mind boggling if you just think that thirty some years ago a lot of students with disabilities that we would now consider to be, you know, common place.  I mean, we were talking then about a lot of kids with Down’s syndrome for God’s sake.  So now we have kids on ventilators, we’ve got an astounding number of children with autism, but back then it was about access.  It wasn’t about AYP, it was about access.  And I don’t mean to be rude at all to the parents in the room when I use this example, but if we can just be honest, back in 1975, those one million children that congress was looking at, they were children who for the most part were at what we would now consider the more severe in the disability spectrum.  And they were kids that you could look at them and tell okay there are kids with disabilities, kids with physical impairments, children with autism, mental retardation, children who were deaf, children who blind, children multi-disabled.  

The point I’m making is this, in 75 when the law was first crafted, they crafted those 14 categories of disability that we still have in the federal law.  Fourteen categories.  They flushed out the whole spectrum by adding what we would consider the milder end, LD, and OHI.  You know what OHI is don’t you?  Other health impaired.  That’s like the wastebasket category for things that don’t fit anywhere else.  I’m just trying to be humorous okay, maybe it’s a feeble attempt, but you know, you’ve got all these categories.  I think it’s astounding to notice that when the law was first enacted, congress was really focusing on the more severe end of that spectrum.  Now, 2009, 60% of children with disabilities in the state of Pennsylvania are in one of those 14 categories.  I mean just that alone should tell us that something is out of kilter in the system. 

Now, I started thinking about this and I thought “Now Melinda why did this happen?  How did this happen?”  And you know what I think?  Because I have been out there doing in-service, pounding into the heads of Special ed teachers and regular ed teachers for now 24 years, what you’re supposed to do under the law.  And I really think that special education was a wonderful idea that, quite frankly, has run amok.  I mean it was such a great idea that it has gotten out of control.  

Now I know I’m going to offend some of you general educators in the crowd, and I don’t mean to, because I came from your ranks and I love you guys.  But you know, special educators, you’re part of the problem too.  We have all developed a sick syndrome in Special ed, and I want just give you kind of an example to explain how this is happening.  In looking at this I think it’s pretty obvious.  

I want you to think back to the early days of Special ed.  Now, I’m just going to use myself as an example a hypothetical purely.  But lets say that you know 20, 25 years ago I live in Anytown, USA, Pennsylvania, and I have a first grade-aged child, a son; hypothetically.  Now, my hypothetical son, 20 years or so ago, he looks normal, walked on time, talked on time, potty trained on time, went to kindergarten had some you know delays in reading readiness and I just blame that on dad’s gene pool, you know.  He’ll grow out of it, right.  So, he goes to first grade, you look at him, you can’t tell there’s anything that he would have in terms of a disability.  

Unbeknownst to anyone including myself, my hypothetical son had an invisible to the naked eye, un-diagnosable by blood test, severe learning disability in reading.  See, I think that’s one of the insidious things with learning disabilities.  And I think that leads to a lot of issues between general ed and special ed, a lot of the resentments that administrators have when it comes to disciplining students with disabilities, because these kids look, talk, and act generally like everybody else and it’s hard sometimes to distinguish that they have disabilities.  

My hypothetical son is in the first grade.  The teacher starts teaching reading, now I know I’m going to step on the toes of several other people, but you know I’m just me.  Like I say, I don’t report to anybody else, so I’m just going to go for it in my own way okay.  And I don’t mean to offend anybody, but this is basically what’s happening.  You take any public school and a lot of schools are still like this today, my son gets assigned to teacher A’s classroom.  She is a first grade teacher in our neighborhood elementary school.  My neighbor across the street also has a first grade aged son; he does not have any disabilities.  By the last name, luck of the draw, he gets assigned to teacher B’s classroom in the same elementary school.  They are right across the hall from each other.  Teacher A and teacher B, they are both supposed to teach first grade children reading, but they are allowed, as is still common today, to use the methodology or the teaching approach that they prefer or that they were taught to use in college.  So my hypothetical son gets assigned to teacher A’s classroom.  Teacher A is kind of really a fan of, or was amerced in and I know I’m going to offend some people, but here I go; more of the whole language type of approach.  I knew, I knew I was going to do it, but I just got to be honest.  

Now you take somebody like me, you put me in there, it’d been great.  Most of you in this room, been great.  Some children with some types of learning disabilities, they are going to be lost, totally, completely.  So to my hypothetical son, who looks perfectly normal, the teacher is speaking is speaking in Japanese.  I mean that’s what, he just doesn’t, you know.  Now teacher B is hooked on phonics, you know.  What did we do 20 years ago?  What was I doing, going around the country, pounding into the heads of teachers?  You see a child in your classroom who’s just not getting it.  

What do you do?  Say it together with me.  What do you do?  Refer that child to special ed, that’s right.  You don’t try the child in a different type of teaching approach.  You don’t change the language you’re using.  You just refer the child, because obviously if they are not getting it the way you are teaching it, there’s something wrong with ‘the child,’ that’s right.  That’s what I said; we got a great idea that’s run amok.  And the way I explain it to teachers, I said, “You know, it’s almost like we taught teachers that there’s a button under their desk.”  I call it the “Special ed, eject those seat buttons.”  Come on you know I’m telling the truth, you know.  And its human nature, I understand it.  With this button you can target the desk of any kid in your class who’s just not getting it the way you’re teaching it.  You push the button, boing, all the way, it used to be, straight on a green slide to the school psychologist’s office where you would do standardized IQ, standardized achievement, and if you had enough of a spread between the two…ding, ding, ding, you’ve got yourself an LD kid.  LD, off to special ed on the one-way ticket on the cruise ship to.  I mean, you know I’m telling the truth and that’s why we ended up with 1 of the 14 categories having 60%, I’m still in shock by that, 60% of your kids LD.  And that’s the way it was.

Now I know that’s outdated, we improved things about 15 years ago didn’t we?  We improved things.  Now somebody help me here with what you call it.  And by the way, it was never even mandated, but we started doing pre-referral interventions.  So what do you call it here?  Child support team.  What?  Ice tea?  Like ice tea?  Is that what you’re saying?  Instructional support team IST.  Oh I thought she said ice tea.  (Laughter)  It’s the cultural barrier, I’m sorry.  Excuse me.  The IST, all right.  

We improved things.  Do you know what we did really?  I mean, I’m just a very bottom line, simple kind of girl, you know.  And I’m sorry, but this is exactly what happened.  My kid’s in the first grade classroom, my kid’s hearing Japanese.  My kid has no idea what’s going on.  Teacher pushes the button.  Kid goes down the hall towards the school psychologist’s office, now he’s met in the hall by the IST.  Whoops, stop right there son.  You cannot go past me until you take this piece of paper back to your classroom teacher.  You have her do these things for one grading period and if you’re still lost, then you come back, I’ll let you by.  Now let’s be honest, isn’t this exactly what we did?  Now I’ve seen lots of these IST things, and I’m not knocking your IST.  I’m just saying this is the way it is in every state, right.  You know they all say the same thing don’t you?  Preferential seating, extended time on tests, shortened assignments, organizational notebook.  You know what that did don’t you?  My hypothetical son goes back to the same classroom where the teacher is speaking Japanese, and she sits him up front and speaks it very loudly.  Do you see how simple this really is?  I mean, that’s what we did.

What we did was even worse because it delayed getting any kind of help for another grading period to this child.  Then they go to the school psych test to prove you’re LD and there you go.  So I think we did the best we could, I’m not criticizing anybody, it’s just that it didn’t work.  It lead to these huge numbers of kids in special ed.  

Now, where were parents in all this?  And I want to say a word on behalf of the parents.  I’m a school attorney, but I’ve been, you know hundreds of IEP meetings, and sit there and watched this process.  And you know what I really think?  I’m a very visual learner, so if you’ll forgive me, I kind of look at this, you know the old bell curve kind of visual?  Here’s where you are with parents.  Again, hold on parents before you get mad at me when I start this, I’m just speaking from my experience.  We’ve got parents that have different motivations for wanting IEPs.  And by the way, it’s interesting to me that so many parents want IEPs, and I’m going to get back to that in a minute, I think there’s a reason.  You got parents on one end of this thing here, on one end of the bell curve, the fringe end all right.  You’ve got some parents who are really interested in things like SSI, I’m just being honest.  You’ve got some parents on the other end who are really interested in accommodations on the SAT for the Harvard scholarship okay.  Most parents, I think though, are in the middle.  And you know what they want?  They want their child to learn to read!  

We’ve now, the IEP has become the brass ring, IDEA has become the varsity team, you know.  Section 504, that’s the second string of the junior varsity.  You try out for the varsity team, and, I wont’ even go there.  That’s not what we’re supposed to be doing either.  But one thing that is just astounding to me, when I started working in this area in 1985, ever since then, every year, I’ve done this year-end review thing where I compile all of the legal cases and then look at trends and so forth, so I can tell you that something amazing has happened.  If you look at the earliest days of litigation under the IDEA, the most active area of litigation in the early days, do you know what it was?  Eligibility.  And I look back; it is astounding to me because schools were trying to get kids identified, right.  100% of the eligible were parents saying “I don’t’ want my child to have an IEP.”  

Do you know in 2008 and 2009, aside from autism, which still continues to be the most active area in special education litigation, do you know the second most active area is eligibility?  And 100% of the cases are parents suing school systems because they DO want their child to have an IEP.  Now I’m not knocking parents for this, I’m just saying it’s a very interesting trend.  Isn’t it?  And I think it’s because special ed has become too successful.  We’ve put too many kids in there.  And you know, every special educator in this room; by the way you know you’re infected with a disease, don’t you?  You’re infected with the disease, I first heard this from my friend Art Zernosius, so I’ll give him credit, he’s a wonderful person in the field.  Art says “Every special educator is infected with the statue of liberty syndrome.”  Bring me all of your kids who can’t read.  Bring me the ones who can’t do math.  Bring me the ones who won’t behave.  Bring me ones with any problem in the world, anybody the teacher just thinks they can’t reach.  Heck, bring me the ones who can’t speak English, I’ll take them all.  You know because we’re special ed.  We’re the warm, we’re the fuzzy, we’re the loving, we want everybody.  We’ll never give them back either.  Because once we have them, we’re not turning them back over to those evil people in general ed because they won’t love them like we do.  I mean, come on, you know what I’m talking about.  

A lot of the problem with RTI is special ed because special educators, you become too willing to want to take everybody.  Parents have now been conditioned that the only way my child is going to get any different or extra kind of help is to be identified for special ed.  Regular ed teachers have become conditioned.  I mean it doesn’t take a rocket scientist to figure out.  You look at a regular ed classroom teacher today.  You look at the pressing demands of AYP.  The school that doesn’t make AYP, what does the principal do?  Starts looking down class by class by class to figure out where’s the weak link?  Whose class is pulling the rest of the school down?  Well, it’s human nature for the teacher to look through the class and target anybody that he or she thinks is not going to make AYP and do what?  Push the button, right.  

Now this has lead to a big problem in funding, accountability, and ect.  So I’m glad there are a lot of parents here because a lot of this is trying to educate parents as to why the feds want us to move in a different direction.  So we’re going to talk about what it is.  But the problem is we’ve got too many kids in special ed.  Now this is the infamous three-tiered pyramid.  Interesting, nowhere is this pyramid mandated by federal law.  I looked over your Pennsylvania regulations and you, as every other state that I have been to, have adopted this three-tiered pyramid.  So you know, I’m one of those, I like history, I was certified to teach history, I like to find out the source of things.  As a lawyer I’m naturally curious and also skeptical.  So I wanted to know, who came up with this thing?  The National Reading Panel.  What is the National Reading Panel?  You can’t talk about RTI, you can’t talk about IDEA today without going back to NCLB.  

It all started in the days leading up the enactment of the No Child Left Behind Act when congress formed the National Reading Panel and the way I describe it is, it was a panel of big braniac researchers and how children learn to read.  I mean these people do the research and understand what goes on in a child’s brain, how children learn to read and what they need to learn to read.  Now I know there are some people in the room who criticize the work of the National Reading Panel, as I said, I’m not even here to get into that, I’m not qualified to get into that.  I’m just saying this is what congress bought into.  The National Reading Panel recommended this three-tiered pyramid.  

I hope you all are familiar with this, I’m assuming that you are.  For those of you who may not be, what I’m going to tell you, I learned from people like Dr. Denise Gibbs.  Bottom tier, tier one, this is all general ed by the way, this is not special ed, this is general ed.  The National Reading Panel said children, and they were focusing on K through 3, okay.  Children who are learning to read, every one of them needs a minimum of 90 minutes a day, 5 days a week of tier one core instruction.  That is research based, scientifically validated, core reading instruction.  

The experts say that there is something in the field called the rule of 80%.  The research shows, given this type and quality of instruction, 80% of children, now I’m talking everybody, will become proficient readers.  Kids who are still struggling get moved up to tier two.  Tier two is targeted interventions.  They get 30 to 60 minutes of targeted interventions on top of the 90 minutes a day.  That’s a lot of instruction in reading, okay.  But that’s what’s necessary to pick up an additional 15%.  The experts say that tier one and tier two will pick up 95%.  

Do you realize right there how many fewer kids would be referred to special ed because of a learning disability in reading?  What’s tier three?  More of the same.  You could end up with kids in tier three getting literally half a day intensive reading instruction and interventions.  People say, well when are you going to give up?  Well nothing if you do it correctly from what I’ve heard the experts say.  I’ll let Dr. Gibbs and others who are more qualified get into that.  But you have bought into this; this is what you’re going to be doing.  General ed right?  As I read your regulations, it is possible to move to a special ed referral in tier three.  That’s, you know, some states don’t allow it until you have worked all three tiers.  As I read yours it’s permissive, is the way I read it. 

Core features of RTI.  I’m assuming most of you in the room know this.  I’m not going to belabor these, you can see them.  I want to focus though on what I as a lawyer feel like I’m qualified to talk about and that is the bottom one.  Fidelity measures, okay.  I am very concerned about the lack of fidelity in what I see going on in terms of RTI.  By the way, how many districts in this country are fully operational reading impasse with RTI kindergarten through the twelfth grade?  Zero.  That’s my own research, which is not scientific, but I go to all 50 states speaking.  Everywhere I go I say is there anybody in this room that can tell me that you are comprehensively doing RTI, and hands will go up, but when I ask them questions they are talking about a few pilot sites in their school district.  So, nobody is really there.  Oh by the way, when is the federal deadline for comprehensively implementing RTI?  And do you realize it’s not K through 3, it’s K through 12 when we talk about special ed.  We’ll get there in a minute.  When’s the deadline?  You guys don’t know do you.  You better sit down.  Nobody’s standing up right?  July the 1st 2005.  That’s in writing from the feds, it’s in the power points I’ll show you in just a minute.  So be afraid, be very afraid yes.

Fidelity measures.  What is that talking about?  What’s fidelity?  Loyalty, truthfulness to the programs that you’re working.  Here’s John, John am I right about the 0-5, am I right?  Yes, see thank you.  Fidelity measures.  I’m very worried about this.  Let me give you an example.  I’ll just give you an example from my work and I hope you’ll forgive me and I may have to do a little bit more of the Southern accent.  You know, where I live people think I have no accent.  They talk like this you know.  So I may have to do some of that.  But this little town I was working in Tennessee, they got sued, that’s when I get called.  They said “Please help us we’ve been sued.”  I said “Well tell me what’s going on.”  And what they told me is the call that I get in my office almost every day of the week, and it’s not just Tennessee it’s every district in Pennsylvania, every district in this country and it is what is waking me up in the middle of the night worrying about clients.  They gave me the typical profile.  They said “We’ve got a child who’s IQ is full scale 88, who’s learning disabled in reading, who’s in the 8th grade and his parents have filed a due process hearing request because they say he’s not making enough progress in reading.”  I said “Well what’s his reading level?”  They said “A 2.3 grade level.”  And I think oh God.  They were real happy with that.  They said “Oh he’s made a lot of progress.”  I said “Really, he’s made a lot of progress, hmm.”  Okay so, I said “Are you all doing any” (and I kind of crossed my fingers) I said “Are you doing any research based, scientifically validated reading interventions with this kid?”  

“Oh yes” they said, “Oh yes, we are doing the Scottish Rite Dyslexia Program.”  I said “That’s great.”  I thought great, great, great.  I said “Good, then I think I can help you.”  Because here’s the thing, we didn’t know this years ago.  We didn’t know what to do.  Now we know.  That’s a scientifically based program.  If they’re really working it with fidelity the way it’s supposed to be worked, great.  I can say to the judge “Give us a chance, we’re implementing it, we’re doing it right, he’s going to make progress.”  

So I go to the school.  There was a team of two special ed teachers working with this kid.  Now my ex-husband, who I really don’t like to talk about, but I will share this story, was the chief of police, is the chief of police.  And he taught me a lot about figuring out where people lie.  It’s funny how I was able to use that on him, but nevermind that’s really not relevant.  (Laughter)  You have to learn to laugh about your pain.  But he taught me a lot about watching people’s eyes and he said “If you look right at someone and you ask them a question and they cut their eyes down and to the right, they are lying.”  So I was talking to these teachers and said “So, you guys are doing the Scottish Rite Dyslexia Program with this kid.”  And they went “Oh yeah.”  And I thought uh-oh.  So I kind of closed my briefcase and I said “All right girls, let’s talk.  Talk to me.”  Because I’m going into this buzz saw of a hearing, you what’s really, and what they told me was the same thing I am hearing from teachers all over this country and we’ve got to be careful about this.  The district had paid a lot of money to get the program, they’ve hired a consultant, they’ve trained the teachers, the teachers went off and there was no supervision of what they were doing.  So you know what they did?  They just stopped.  Because why?  This is hard work.  This is not just easy.  This is not babysitting.  This is hard work; it has to be done everyday.  You’ve got to monitor the progress; you’ve got to collect the data.  They failed on fidelity.  So what did that mean?  I had to go to the superintendent and tell her “You’ve spent all this money; it doesn’t mean anything, now we’re going to have to settle.”  And settling meant paying for a private school.  What could you do?  So that’s the one thing I am very concerned about and we’ll get back to that later too.  

Why are there so many LD kids?  The number one reason for being referred to special ed is a reading problem.  Now this is an infamous quote, not mine, that many children are instructional casualties of public education.  Isn’t that a horrible indictment?  That’s what the National Reading Panel concluded was going on in reading instruction in this country.  They found it very inadequate, not systematic, not sequential, etc.  

Take a look.  I want you to just think right now those of you who work in schools.  How many children do you have now attending your schools, of any age, how many children do you have, but let’s especially focus on secondary, let’s look at middle and high school, how many kids do you have right now in middle and high school who are carrying an LD label in reading or math, they’ve been identified in elementary school, second or third grade, they’ve been provided special ed ever since and their reading and math levels are still at the second and third level?  Thousands.  Thousands across this country.  

Okay, and I’m going to say this, I don’t’ practice law in Pennsylvania, I mean but seriously, if I wanted to become extremely wealthy, I would just stop representing schools today, tomorrow would start representing parents and as we would say in the south, it would be like shooting fish in a barrel.  I just gotta tell you.  That is an easy case.  I mean what are we doing?  Especially now that the law says what it does.  So my nightmare are the cases I get where the kids IQs are in the 90s, they’ve been labeled LD since the second grade and they’re still reading or doing math on the second grade level.  Houston we have a problem and we’ve got to do better, okay.  And I’ve already told you the last one which is, you know, we’ve taught regular ed teachers to refer kids to special ed.  

Oh by the way, why hasn’t special ed worked for these kids?  I love special educators.  They don’t get paid enough, you know, so much is put on you and I love you all, but to be honest and pardon the pun here, you’re not specialists when it comes to teaching reading to kids.  You’re generalists and I have to say, I think most special educators have been misused in terms of what was really intended for you to do.  Because now we have so many LD kids, we’ve got the majority of special ed teachers in resource rooms.  I go look at a resource room, what do I see?  I see 20, 25, maybe 30 kids milling in and out sitting in cubicals working on worksheets.  Nobody could possible get to all of those kids, work with them individually the whole time, and even the teachers who are, they are not trained to use scientifically validated, research based programs and methodologies and interventions, they’re just not.  So kids have been languishing in the special ed resource room-type setting and not making any progress.  

Now, what are the barriers to RTI?  Funding, let’s all admit it okay.  Funding is a big barrier.  Staffing, we’re having trouble finding people in the education field.  Especially in special education.  But one of the biggest barriers that I find to RTI; teacher attitudes.  I’m just being honest.  General ed teachers who are used to pushing the button, parents who now have been taught, you know because they’ve seen an older child, or they’ve heard from a neighbor or at a parent’s support group heard the answer to my child’s problem is to get an IEP, I mean that’s kind of what we’ve fostered and special educators suffering from that statue of liberty syndrome who say “I don’t want to lose my job.  I love my warm and fuzzy resource room Melinda.”  I’ve had teachers come up to me at breaks after presentations and say, “Am I going to lose my job?”  Have you looked at the public service announcements lately?  One in 150 births is a child on the autism spectrum.  We need special educators more than ever.  But special educators need to be working with children whose needs cannot be met in the general education program.  And the whole message of RTI is that for most learning disabled children, research shows that their needs can be met in the general education program.  

Now I’ve got a slide at the end of this, I’m going to go ahead and say this to you.  I’m going to give you a quote.  The quote is from me, okay, and when I say it its going to sound like I’m speaking in error but I’m not.  I just want you to think about this.  The purpose of special education is not to identify and serve children with disabilities.  It never has been.  

The purpose of special education is to identify and serve children with disabilities whose needs could not be met in the general education program.  We’re not saying that these children don’t have disabilities.  We’re saying that the good news is their needs can be met in general ed.  Now I see a lot of skeptical faces and I understand that.  Besides, I didn’t write this you understand.  I want to show you where the rubber meets the road.  For those of you that are wondering, where is this is in the law.  Who says I have to do this and how does it impact special ed?  In your outline I’m on page 7 and the power points, I didn’t’ have room to put all of this language on it, so I paraphrased a little bit.  

Here’s where the rubber meets the road in terms of the special education regulations.  And there are many unanswered questions.  This is what’s called in the law the special rule for eligibility and determinations.  Now we’ve always had that heading in the IDEA regulations and we’ve always had the first part of this that you see the whole language on page 7 there, we’ve always had this sentence; “A child shall not be determined to be a child with a disability under this part if the determinant factor for the determination is.”  Does everybody get that?  Is that clear?  Isn’t it ludicrous how lawyers write things, I mean isn’t that ridiculous?  Let me translate.  What does that really mean?  That really says “We do not give a child an IEP if the real reason they are failing is.”  That’s really what that means.  Now we’ve always had that language in the law, but it was followed by this sentence, not what you see.  It was followed by a lack of instruction in reading.  And so what it meant in the past before the 04 reauthorization was simply, you don’t give a child an IEP if the real reason they were failing and referred in the first place was a lack of schooling.  Like the child just moved here, they were adopted from Guatemala or a foreign country somewhere and they’ve not been to school.  What we were saying is you don’t put kids in special ed if they’re not disabled, they’re just distaught.  They’ve just not been schooled.  

Now again, I may step on some toes here, but I have to just see if you’re awake and alive out there cause I’m kind of wondering.  There’s a whole group of kids that we have today in the world of special ed we’re dealing with and I called them the ABT kids.  That means they ain’t been taught.  And there are a lot of kids, you special educators know what I mean, you general educators, and parents don’t get mad until I finish my sentence here.  We have a lot of kids who have been home schooled until about the fifth or sixth grade, they come into the public school system and they ain’t been taught, and that’s why they can’t read on grade level.  A lot of parents who home school do a fabulous job.  And if you’re here is suspect you’re in that group.  There are some parents who home school who don’t do such a fabulous job and we have kids coming in and they’re behind and the point I’m making is we have to determine is this child left behind because they have a disability or do they need remedial help.  We also have a big problem in this country putting children who are not English-language proficient in special ed.  The inability to speak English is not a disability, it’s a language barrier.  So special ed’s become the dumping ground for everything and we’ve got to stop that.  

What does this say now and how does this impact you?  Now this is legally.  What does this say?  Now it says, and by the way, you notice it says a child shall not be determined, so it’s not optional, it’s not permissive, it’s a mandate.  When did this become effective?  July 1, 2005.  You cannot legally give a child an IEP if the real reason they were referred in the first place is a lack of appropriate instruction in reading, and if you’re looking at the outline, you see the full language as defined in section 1208 blah, blah, blah.  You know what that really means?  That is a reference to the No Child Left Behind Act.  Which is a part of the Elementary and Secondary Act.  So what is it really saying?  You cannot legally give a child an IEP if the real reason they were referred in the first place is a lack of appropriate reading instruction as defined by NCLB.  Now this is where we see the merger of NCLB and the IDEA.  So I want you to understand what’s happened here.  NCLB required school districts in this country to provide scientifically validated, researched-based reading instruction to all children in general ed K through 3.  That idea has been lifted and transported into the IDEA here.  I want you to notice there’s no limit in the age or grade level in this.  This is anybody, but it’s lifting the idea of what is appropriate instruction so the word appropriate here means scientifically validated, researched based instruction.  If you have any doubt about that at all, read the 1,400 + pages of commentary that were issued with the regulations in October of ‘06 and you’ll see what I mean.  It’s very clear that that’s what the word appropriate means.  Scientifically based, researched based instruction as defined in NCLB.  That’s at any age, okay. 

They also in the regulations added appropriate instruction in math.  Does anyone here know what scientifically based instruction is?  If so, will you please tell me?  Because in my experience we’re so not there in reading that I don’t even know what to tell you about math.  We’re not anywhere near there in reading.  Now, this is if you let it sink in, a huge issue for special ed, which is why I, a special ed lawyer, have been traveling around talking to groups of special educators about this.  Do you realize what this is don’t you?  This is the brick wall.  My hypothetical son, remember, when he got stopped by the IST cop?  You know what’s going to happen now don’t you?  My hypothetical son is in the first grade totally lost in reading instruction, teacher pushes the button, he goes down the hall, now there’s not the IST cop, now there’s a brick wall.  You know the movies, the old movies about prohibition days where somebody would go up and knock on the door of the speakeasy, and that little thing would slide open and you would just see somebody’s eyes.  Do you know the password?  Well now that’s what’s going to happen.  There’s going to be a wall across the hallway with that little slot, the kid’s going to bang on the wall “I’ve been referred by my teacher,” the things going to slide open and the question is going to be “Have you received researched-based instruction in a regular classroom.  And we’re going to get to some of the other criteria.  And if the child says no, slide shut, you can’t pass.  I mean this is the gate keeping function and this is why everybody in special ed is talking about this.  But the irony is, it’s not special ed, it’s general ed.  This is the barrier that you can’t cross to get into special ed.  

Now parents, what’s a parent to think about this?  Does this mean that special ed is just absolving itself of responsibility for LD kids and forget it?  Well, no.  Actually this is the best news that parents could have ever had, if it’s done correctly.  What I’m afraid of, and I beg and plead with special ed teachers, I am so afraid that if we don’t really use our personal skills, personal communications skills and handle this delicately, I’m afraid that in IEP meetings, this is what’s going to come across to parents.  A parent’s going to come in with an evaluation from a private source.  That private source is going to say, “Your child has severe dyslexia, the child’s failing school.”  The parent comes in, the parent says “I’d like for you to put my child in special ed.”  The school says “Whoa, I’m sorry.”  Now we have this thing right here.  I’m afraid that if we’re not careful the way parents are going to perceive this, it’s going to be like we’re saying to parents “Well now, I’m really sorry to hear your child has dyslexia.  You know we’re special ed, the government’s been monkeying around with the law.  Here’s your antidote right here, we have it.  Sorry, we can’t give it to you.  Your kid’s going to have to languish over there in general ed for a while longer until they let him through.”  See, that’s what’s not correct, and that’s why we’ve got to be very careful when we talk to parents.  In reality, what I try to say to parents is “This is the best time in the world for your child to have this problem, because now the law is, we know what to do, we know what works, the law requires us to do this now in general ed and your child’s going to get more help than they ever would have in the old days in special ed in the resource room program.”  So it’s not that your child doesn’t have dyslexia, it’s just that your child’s needs may be met in general ed.  That’s the whole point of all of this.  

Okay, what are the essential components of reading instruction under NCLB?  You guys know this drill or you should.  These are the five big ideas in reading; phonemic awareness, phonics, vocabulary, fluency, and comprehension.  I’m on page eight of my outline.  Remember the slide before when it said appropriate instruction in reading?  What is appropriate instruction in reading as defined by NCLB?  It’s scientifically-based instruction that addresses these five areas.  Here’s another legal dilemma for schools.  And it’s related to funding and ignorance frankly.  I know several school districts, they told me “We are doing RTI, we are so onto RTI.”  Well when somebody tells me that I get real worried right there.  I said “Oh yeah?”  I went to a school system in Tennessee a couple years ago, just a couple years ago.  Okay, you may not get why this is so tragic, I’ll explain it to you, but hopefully you will realize it was an absurd statement.  One of these districts told me they were doing RTI and I said “What scientifically based reading programs are you using?”  And the first problem is they only had one and that’s the message I have here.  One isn’t going to fit all, one may address just one of these five areas.  One size doesn’t fit all.  But do you know what they told me?  This was the director of Curriculum and Instruction for this school district.  Can I say that one more time?  The director of Curriculum and Instruction, who should know this back to 2000.  I said “Well what program are you using?”  He said “Oh we’re using the Dolly Parton Imagination Library.”  (Laughter).  And I thought oh God.  

He said “By the way, do you have a card?”  I said “Nope, nope, fresh out.”  (Laughter).  I gave him the name of one of my competitors and I thought, you know, I don’t even want to work with you because you are so ignorant about this.  Okay what is the Dolly Parton Imagination Library?  Now I live in East Tennessee, trust me, we love Dolly.  I mean LOVE Dolly, but the Dolly Parton Imagination Library is where she donated a bazillion dollars to buy books to give free books to poor Appalachian children.  It’s not reading methodology, it’s here’s your book.  I mean, that’s what he thought RTI was.  I thought, oh dear Lord.  

The point is, you can’t just buy one thing and say “Ta-da, we have RTI.”  I know a lot of districts who are purchasing programs that focus on phonemic awareness and phonics.  Have you ever seen a kid who could get up in front of the class and read War and Peace out loud and have no earthly idea what they just read?  Yeah, well putting that child in a phonics program is just a waste of time.  So, yes it is expensive, it does take a lot of work, yes it does take training, but the message is, in reading at least, and I don’t know what to tell you about math, your reading programs and interventions; what’s the difference by the way?  We’re talking about a core program that covers all of these things and then targeted interventions that usually focus on maybe one or more, but not all five usually, of these things.  Kind of like the cherry on top of the ice cream sundae, it’s the extra help, okay.  

We’ve got to have things that cover all of these.  We have to have a tool kit of resources.  What does that mean for you?  It means a lot of money, it means a lot of training, and I will tell you that your efforts will be completely wasted if you don’t have oversight.  In my opinion, the building principle is the key to RTI.  You can have the school board authorize the money, you could have the superintendent go out and rah, rah with the public and the parents about how great this is, you can bring all the teachers in and train them.  You know what in my experience happens when you bring in a group of, an average group of teachers and train them on a new methodology?  And by the way, I tell this example all over the country, so it’s kind of cool here to get to be able to say it to you in Pennsylvania, because I live near Philly.  I learned a lot when I lived in Philadelphia.  And I always tell them that I learned some nonverbal signs when I lived in Philadelphia, and you take your typical group of teachers, about a third of them are going to have this attitude and I learned this in Philly, right.  I learned this was the worst.  Ah, I heard that one, anyway.  You know what that means, stick it in your, well whatever.  

But anyway, I don’t care, I don’t want to know, I’m not on the board with this.  That’s about a third of the group.  About a third of the group is going to think well, maybe, I don’t know, you know it sounds kind of good.  And another third, they’re going to be on fire.  What happens if you send them to preach the gospel, they’ve got their toolkit under their arm, they’ve got their materials, they’ve got their training, and nobody ever checks in with them again?  Within six months nobody will be doing anything.  I went to work with a school district in Florida.  

They told me “Our teachers have been trained in the Wilson Reading Program.”  Parents that sued to send the child to the Lab School just outside Washington D.C., very expensive private school placement for children with learning disabilities.  Parents had a lot of financial resources.  They hired a big well known attorney in Florida, the kids IQ was 95, reading on the second-grade level and he was in the ninth grade.  I’m thinking visions of the Carter case for you attorneys I’m thinking oh no.  But they said “Oh we have the Wilson Reading Program.  The teachers have been trained in it in the ninth grade.”  I said “Ninth grade?”  “Oh yes, ninth grade, it’s going to be great.”  Went down there to check and talk to the teacher.  I said “I understand you’re doing the Wilson Reading Program.”  “Oh yes, I’ve been trained in the Wilson Reading Program, here is my certificate.”  I said “That’s fantastic.  Where is it?  Are you doing it today?  I’d like to watch you.”  “Well, um, I-I really hadn’t planned on doing it today.  I didn’t’ know you were coming.”  I thought uh oh.  I said “Well, where is it?”  “Well its right over there on the shelf, see that box?”  And I noticed the box wasn’t dog-ear, it looked like it had never been opened.  So, again, I have to go to the superintendent and say “Can you say settle?”  I mean, you know, cause there’s no need in going in on something like that.  So I am very concerned about that, about covering all of these areas.

Now, what is appropriate instruction?  It has to be high-quality researched based.  I have to tell you that I’ve heard at least one other attorney, it was nobody in this room, at a national conference taking about RTI, and I was just, I could hardly sit in my chair I was so upset.  Cause this attorney was telling the crowd of teachers that when you analyze have you provided appropriate instruction, one of the most important things to consider was, has that child had a good teacher?  Can I just dispel this right here?  That is not a relevant question.  This is not about; appropriate instruction doesn’t mean you’ve had a good teacher.  Cause what happens, IEP team groups or eligibility groups sit around a table and they say “Well we know we have to say “Has this child had appropriate instruction?”  And so we’re going to look at what teacher did he have?  Mrs. Baird.  Oh well she’s the best teacher, of course it was appropriate.  That’s not what we’re talking about.  We’re talking about the methodology, the program that the teacher is actually using.  It’s not that.  

What about grades?  I want to blow your mind with something here.  According to the feds in the commentary to the regulations, the ‘06 regs; a child’s grades are irrelevant to these considerations.  Irrelevent.  Why?  You and I know why.  Because grades don’t often tell the real story.  We got lots of regular ed teachers, some of them have been told this by special ed teachers who honestly believe that special ed law requires them to pass ever special ed student no matter what they really do.  That’s one of the worse things, I hate modified grading.  I hate modified grading.  I think we should modify the work and grade accordingly.  Modified grading, you know, no matter what you do I’ll give you a grade.  And so parents are misled, they say “My child was on the honor roll,” then we get to the end of the year and the child is so far below AYP.  How do we explain that to parents?  So I do think that it’s a problem.  A child’s grades are not relevant.  

I’ll tell you something else that’s not relevant.  Well, excuse me, it’s relative but not determinative, and this blew my mind; in the past whenever I got a call from a client who was in trouble and the child was LD and the parents were saying that they were not making enough progress, do you know the very first question I asked was?  What’s his IQ.  Very first question I ask.  Under the new federal regs, the commentary is very explicit.  A child’s IQ has nothing to do with this determination.  Now I know some of you or most of you are still doing the old discrepancy test, but it’s relevant but cannot be determinative.  Okay, and we’re going to talk about discrepancy here in just a minute and I’m anxious to see if John is still back there, if he falls out of his chair.  No, he’s not, well that’s good.  And we can talk and he’s gone.  But what I’m telling you is the truth.  I’m just kidding, I know he would agree.  

What are research-based interventions and instruction?  Validated, scientifically proven, published by a journal.  A peer, my mike keeps cutting in and out, sorry about that.  Is that me or is it you?  Okay.  Peer-review journal.  I find that a lot of teachers don’t know what that means.  I was talking with a group of teachers recently and I said “The program you’re using has to have been accepted by a peer-review journal or a panel of independent experts.”  They said “Oh ours has done that.”  I said “Well, I don’t see any research to back up what you’re using.  Where is it?”  “Well, we all sat around a table, we’re all peers, we all reviewed it.  We’re experts, we’re certified teachers.”  And you know, how can I tell them, that’s not what this means.  This means published by a panel of international experts, The Journal of Learning Disabilities.  

Do you know what else I tell teachers about this?  Just trying to reach them and kind of keep it humorous and light cause that’s when people will listen to you.  I say to them “I want you to think of these programs.  When you think of these programs in RTI, I want you to think of Marie Osmond.”  You know, I told you I love the Osmonds.  I got to meet Donnie and Marie in December.  It was one of the greatest moments of my life!  Anyway, and she looks good!  The girl, I really did not want her to look that good, I was really hoping she did not look that good.  But dang, she looks good!  So, I want you to think of Marie Osmond.  Why am I saying that?  I tell teachers “Look, think about Marie Osmond in a NutriSystem diet commercial, or Valerie Bertinelli or anybody else you want to.  Because of lawyers, there are three words at the bottom of every screen, every ad, for every diet commercial, and you know what they are.  Results Not Typical.  That’s right.  I tell teachers “We have been using diet commercial reading approaches.”  They work for some kids they don’t work for all kids and just because it worked for one kid, we think it’ll work for everybody.  

That’s not what we want now.  We don’t want diet commercial reading programs.  We want programs where the results are typical.  And the only way to know that the results are typical is to have the research to back it up.  Now I know that seems simple and basic, but teachers remember that and if you can use that, go ahead be my guest.  By the way, if anybody wants my power points, my website’s on the front of the outline, you’re more than welcome to have them.  If you will email my office we’ll send them to you electronically.  I’d just appreciate if you wouldn’t take my copyright off the bottom because it took me a long time to do them.  But you’re welcome to have them.  

Okay, why does general ed think this is special ed’s responsibility?  Cause that’s what I find that they do.  Why?  Because it’s in the special ed law, there’s no mention of it anywhere else, and it’s the gate keeper to prevent entry into special ed.  What are some other things I think are interesting?  First of all, you special educators, this is just some ammo that you might need when general ed keeps looking at you to be the answer for all the LD kids.  Look in the new federal regulations.  The federal regs lay out in great and excruciating detail now, how you determine if a child is LD and who makes that determination.  Do you know that in the federal regs, the group that determines if a child is LD does not list special ed, and a special educator is a member of the group?  

Now that doesn’t mean you can’t be there, because if you’re not, no one will know what to do.  It just means you don’t have to be.  I mean, I just think that’s interesting.  Who is the federally mandated?  The parents, regular ed teacher, evaluator; that’s it.  I just think that was interesting, just as a passing notation, but you will be there.  RTI is supposed to happen before the referral.  RTI is to keep students out of special ed.  Oh by the way, do you know what the experts say, you with your 60% of all special ed kids in LD?  The experts say that if RTI is implemented in your school system, comprehensively, the way it’s supposed to be, it will have the effect of reducing the number of LD kids by 80 to 90%.  Isn’t that astounding?  And wouldn’t that be fabulous?  And wouldn’t that, thank you, I know, it’s just stirring up dust.  (Laughter.)  I was astounded too, I mean it is amazing.  You think about that.  

Are there any principles in the room?  Building principals?  Just a few?  Do you realize that this is the answer to your discipline nightmare?  I’m serious.  And I don’t want to offend the parents, but I gotta say this.  When I get calls from principals, 99.9% of the time do you know what that call is about?  Discipline.  No matter where I go, it doesn’t matter what the hottest topic is, that’s what principals want to talk about.  Am I right?  Discipline.  Because they are frustrated about special ed discipline, the 10-day rule and the manifestation desperation and the whole, you know.  (Laughter).  It is a desperation because the principal is desperate for you to say it’s not a manifestation, that’s why I call it that.  I’m glad you can still get that at 8:00 at night.  That’s right.  I want you to just think about it.  If 60% of your kids are LD, if doing this reduces that number by 80 to 90%.  

Do you realize the impact that has on your special ed discipline nightmare?  Why?  Because when I get a call from a principal about a special ed discipline problem, it’s not the autistic child in a wheelchair with a machine gun.  That’s not, I’m just being silly, I mean I’m being stupid to make, you know.  (Laughter).  You know that call I get?  It’s always the same general profile, always.  It’s a kid who’s LD with ADHD and maybe ODD.  They’re in all regular ed classes or mostly regular ed classes.  It has nothing to do with drugs, weapons, or serious bodily injury.  Do you what they are calling about?  They are frustrated because they think it’s, and they use the F-word every time they call me, not the one you’re thinking of.  “Melinda this is not fair!”  Right?  And you know what they’re talking about, the offenses are always, it’s what I call the big four.  Profanity, 

disrespect, unable to do your work and fight it.  Am I right?  Okay.  Do you realize, if 80 to 90% of the kids that you guys are calling me about are no longer special ed, well first of all they probably won’t be engaging in those behaviors, because a lot of those kids, you trace their misbehavior back to academic failure.  And if they still are misbehaving, suspend them, I don’t care they’re general ed.  (Laughter).  I mean, I’m just being silly here, but you see what I’m saying?  That there’s, you gotta talk to principals where they are.  Right?  Okay.  Just food for thought. 

Now, the new LD eligibility is this the solution?  This is the federal rule; states can permit but must not require the use of the discrepancy model.  I’m assuming you all know what this is?  God I love it.  I love it because I’m really a simpleton and even I can understand it.  I mean you just do IQ, you do achievement, you got 22 points or whatever it is now, and boom, you’re LD.  I mean I can figure that out.  You don’t have to be, you know a psychologist.  I’m being sarcastic okay.  You know the problem with a discrepancy test don’t you?  It’s led to 60% of our kids being in LD.  It’s also caused a lot of problems.  I mean, frankly, the higher your IQ, the more likely you’re going to be LD, for a lot of kids.  You got an IQ that 100, lets say you need a 20-point discrepancy, the child makes a 75, IQ is 100 and woo, they’re LD.  We’ve left out a huge group of kids who were in special ed limbo.  No man’s land.  In the field we call them the slow learners.  I think they’re going to be the true LD kids in the future.  These are kids with IQs in the 70s, so the kid who’s got an IQ of 75 who makes a 60 in reading, much worse than the kid we just said was LD.  Sorry, 15 points, close but no cigar.  So, you’re IQ is too high to be MR.  Nope, you’re not LD, you’re not MR, you’re not OHI, you don’t have a behavior problem, you’re not ODD.  You’re just SOL.  (Laugher).  I mean, seriously that’s what we’ve been doing.  

What happened to those kids?  I’m glad y’all are laughing because you know I’m just teasing here.  What happened to those kids?  They dropped out, flunked out, were left out.  By disposing of the discrepancy formula, we dispose with all of that.  Who are we looking for now to LD?  We’re looking for kids who have worked that pyramid and still are failing to respond to the intervention.  Who will a lot of those kids be?  The slow learner kids, who no matter how much intervention you give them, they’re going to still be struggling.  And I think that’s more appropriate anyway.  Okay, now, you’re still doing, according to your new regs that I read, you’re still permitted by state to do discrepancy or RTI, right.  That’s such a lie.  That is such a lie; I know John’s going “Oh my God.”  But I’m right, am I not John?  Yeah, he’s with it, because here’s the thing.  Yes you can still do discrepancy, but it’s not what it used to be.  You call it discrepancy, it focuses on the IQ and the achievement thing, but I’m telling you, there is no question about it, by federal mandate, effective July 1, 2005, we are not supposed to be identifying children as LD, right, unless we have done RTI.  Even if you use discrepancy you still have to do RTI.  Am I right John?  I’m right.  He’s like “I don’t want to say it, but yes, she’s right.”  I mean, yeah, because discrepancy, you still have to collect the RTI data, and I’m going to show you where that is.  Okay.  I know that woke some of you up.  Okay.  You have to go with what your state says.


All right, here’s where it is, and I’m on page, somebody help me out here I got lost in my own outline, 22.  22?  No.  No, no, no.  No, no, no.  I’m on page, I’m on page 14.  I want to go to page 14.  Okay, look toward the bottom of the page at 3.  I lifted this right from the federal regs.  Now this is not Melinda Baird making this up, this is right from the federal regs, I’m going to prove to you what I just said.  The new federal regs say, it says “Determining the existence of a learning disability.”  So in my power point, I put “You qualify as LD if:”  Now I’m a highly trained legal professional.  I can tell you that if you see a law and it says “if” whatever follows if has to be in existence.  That was supposed to be sarcastic, but apparently, you know, okay.  So, everything else has to be there.  Now, I have paraphrased what this says, you have the full language in your outline.  So the group that we’ve just described may determine that a child has a learning disability if:


1.  The child is not achieving adequately for the child’s age or not achieving adequately when you consider state-approved grade level standards in one or more academic areas.  Now that’s astounding to me as a special ed lawyer.  Do you see anything in there that says anything about a child’s IQ, their standardized achievement scores, their classroom grades, nothing.  Do you know what that is?  That’s AYP, isn’t it?  Aren’t we looking to see if the child is underachieving for their age or to meet grade level standards.  Isn’t that what you’re measuring when you test for AYP?  That’s what that’s saying.  So it’s not, even considering IQ, achievement, or grades.  It’s looking at is the child, regardless of disability, is the child under performing?  That’s the first thing that has to be there on your road toward an LD classification.  


2.  Over on page 15, it’s II.  What else do we have to know?  We have that same language.  The child is not making sufficient progress to meet age or state approved grade level standards, and I’m just going to paraphrase.  And if you guys will just trust me, what does the rest of that paragraph mean?  It means as determined by either discrepancy or RTI.  That’s really what all of that language says.  So what we really know so far, you cannot identify as LD unless that child is under performing compared to the age and state approved grade level standards in one or more academic areas, regardless of whether you say you’re using discrepancy or RTI.  Now, here’s where we really get down to it, and I told you, even if you use discrepancy you still have to use RTI, I’m going to prove it to you.  Page 16, B.  This is not just for kids in districts that using RTI.  This is for every district everywhere, every kid suspected of having a learning disability.  To ensure that the under achievement in the child that you suspect of having a learning disability is not due to a lack of appropriate instruction in reading or math.  The group must consider and look at I and II.  Is that RTI?  Look at the things I’ve bolded.  What are the criteria for RTI?  First of all it’s data, that means objective data, not subjective opinions, objective data that demonstrated that either prior to or part of the referral process.  And here are my factors for RTI.  The child was provided 1)  Appropriate instruction.  We’ve already said that means researched-based instruction, that’s number one.  2)  In regular education settings.  That’s number two.  Delivered by three qualified personnel.  

Do you know the definition of qualified personnel in the IDEA?  It’s HQ, highly qualified as per NCLB, all right.  4)  Is in II.  Data-based documentation of repeated assessments of achievement at reasonable intervals provided to the parents.  And the fifth criteria is on page 17 in bold.  You’ve done this for an appropriate period of time.  

Now, I’m going to say that I’m busted, well I’m not there yet, wait a minute.  What is an appropriate period of time?  How long is long enough?  I have no idea.  The feds won’t say because they have no idea.  If you read the commentary to the regulations they say it’s impossible for us to quantify an appropriate period of time because as most lawyers love to say, it depends.  It depends on the child, it depends on the programs you’re using.  So, as a lawyer, what do I tell my clients?  How long is long enough in regular ed being provided research-based instruction by highly qualified personnel, it depends.  I look at the programs and the interventions that are being used.  If you read the materials, the research, the back up the programs you’re using, you will find in there that they will tell you, you need to try this for this amount of time, you should see at least this amount of progress.  

What happens if we try one thing in general ed and we try it for as long as we think we’re supposed to try it and it doesn’t produce results?  What do we do, push the button?  We try something else.  We’re supposed to exhaust everything we can think of before we move to special ed.  Special ed really should be the last resort.  Oh, something I forgot to say earlier.  Do you remember the slide we looked at where it said  you do not give a child an IEP if the real reason the child is failing is a lack of appropriate instruction in reading or math?  There was no language anywhere in that provision about LD.  So technically the provision applies to any child suspected of any disability.  But let’s face it, the real target of this, the real target of RTI, is to reduce the numbers of LD kids.  

Now in the field, let me tell you what’s coming that’s going to be in the law of the next reauthorization, I guarantee you.  You’ve already heard this some of you.  This is not going away.  If anything it’s being expanded beyond LD.  Now we have, just google it if you don’t believe me.  RTI for behavior interventions.  The state of Kentucky in its regulations now, which are state law, has mandated RTI in preschool because they thing there are too many DD (developmentally disabled kids there).  So it’s expanding.  You know before the presidential election I got kind of tickled because I would have people come up to me in the south at in-services and they would say, “Melinda, once we get W. out of the White House, we won’t have to worry about this RTI anymore.”  And I though, oh how foolish, let me just dispel that myth.  With all do respect the former president did not go to sleep one night, have a prophetic dream, wake up and say “I’ve got it, NCLB and RTI.”  You know, this is bipartisan, it’s not going away.  I really don’t envision Nancy Pelosi and the other leaders of congress appearing on the steps of the Capital anytime soon and saying, “NCLB…what were we thinking?”  You know, I mean, it’s not going away.  In fact it’s expanding into other areas.  We’ve got to get with the program.  

What’s going to happen if we don’t?  I mean as a lawyer, when I read a new law, I always ask myself one question, two words; “Or what?”  Okay, like, so what’s going to happen?  I’ll tell you what’s going to happen and it’s already started in the field.  We’re now seeing the first cases dealing with RTI.  We’re seeing cases where parents are suing school districts and saying “You won’t give me the IEP; I’m suing you for failure to identify my child.”  In most of the cases that have come mainly through the due process level at this point, the school’s defense has been “We haven’t given you the IEP because we’re still working RTI.”  In the cases where they truly were implementing RTI correctly, the judges have upheld the school system.  In cases where they really didn’t have RTI, parents have won private placements.  That’s what I would expect.  

Why haven’t we seen an onslaught of cases about RTI?  Well you know why don’t you?  Because nobody is doing it.  So you get to the eligibility meeting.  The parent says “I want the IEP.”  The classroom teacher says “I pushed the button, I think the kid needs and IEP.”  You’re sitting there with special ed and you’re thinking, okay I have two choices here, let’s see.  I can look at this parent and I can say “Hey, you need to look at your general ed person here because this is not special ed.  It’s their fault they’re not doing RTI.”  And then you wait for the phone to ring from the superintendent’s office, or you wait till the law suit to be filed.  So, a lot of people are not taking that option, they’re taking option number two.  Option number two is, “Let’s see, I know I’m not supposed to do this because we’re supposed to do RTI, we’re supposed to have these programs.  We don’t have anything.  If I bring that up, I’m going to lose my job, we’re going to get a lawsuit, the parent wants the IEP, I’ll just give them the IEP.”  That’s what is happening nationally.  We’re just going ahead and giving them the IEP, perpetuating the same sick system.  

Now John, I see you in the back, I hate to put you on the spot, but I have to okay.  Because here’s the thing, I guarantee you that the feds have put pressure on all the states and, I won’t even put John on the spot, I’ll just say this.  At some point, the bureau of special ed is going to have to, or else risk termination of federal funding to the state of Pennsylvania, which is not going to happen.  They’re going to have to come in and monitor local school districts and they are going to have to pick a date certain, and they are going to pull the file of every kid you made LD pass that date, and they’re going to flag everyone that did not have the requisite, regulatory, required information, and it’s going to be monitoring finding.  What is the potential corrective action for that?  Potentially paying back all the money that all those kids generated.  If 60% of your kids are LD, oooh, that’s going to be a problem.  I mean, John, am I wrong?  I mean, you’re going to be forced to do it, not that John would want to do that.  So I’m just saying, the train has left the station, it’s barreling down the track, and we’ve got to get on board, that’s all.  It’s got to be done.


Now, I know I’m going to answer your questions later about who’s going to pay for this and how we’re going staff it.  I’m going to answer that.  Okay, we’re still going on talking about what you have to have to be LD.  Okay, we have the rule-out factors that we have always had and those are on page 15, I kind of skipped over that.  We have to rule these things out.  Now you’ve seen most of these before.  Now they’ve added cultural factors.  By the way, I’m not sure how we do that.  I mean how do you decide its cultural factors?  What are you going to say to the parent?  I don’t know, that’s kind of bizarre to me.  Okay, but, we’ve ruled out all these things that we’ve always had before.  So we know the child’s underperforming.  We’ve collected data that shows that the child’s already been in research-based instruction, in regular ed, delivered by highly qualified people, progress reporting for a long period of time.  

Oh by the way, an appropriate period of time, I’ll tell this and I know this for sure, talking with experts in the field, it’s not one grading period.  It’s months not weeks.  I promise you.  Now I’ve been misquoted all over for giving this example and I don’t want to stir things up, but I’m going to say it again.  I really think that if you work programs and interventions the way they are supposed to be worked, and you factor in fall break, Thanksgiving, Christmas, spring break, and then you have 60 days evaluation period for special ed, I think it’s going to take a school year, at least, to work.  Do you see what I’m saying?  It’s not the one grading period IST thing.  I don’t’ want teachers to think if I could just stall for one grading period, then I get the kid in special ed, that’s not what it’s supposed to be.  Okay.  These are the criteria that I had just mentioned to you.  

Now questions.  Is LD discrepancy okay?  I know you guys are still doing it.  I said no, because what I mean is it’s modified now.  You can still use discrepancy but you’re supposed to collect data that shows that the child’s had these programs in regular ed, by highly qualified personnel, etc.  Is discrepancy dead?  No, but it’s been modified.  These are the questions and I’m going right along with the questions that start on, I’m on page 19 and I’m going right along with questions.  Can LEAs rely on RTI alone?  Let’s say, “Forget it Melinda, we’re way ahead of the curve, we’re not doing discrepancy.”  Uh, no.  Even RTI is not enough.  It is supposed to comprehensive.  Which is what?  You consider any information or evaluations brought by the parents, you still have observations.  Bottom line is you look to your state regulations and you have some comprehensive state regulations that talk about all of this, okay.  

This is a burning question for special educators.  What about re-evals?  What do you do for all those who have been LD for years, they come up for their three-year re-eval?  Heck if I know.  Federal government doesn’t know either, but they say states should carefully consider how to handle this.  (Laughter).  Thank you very much, that’s very helpful.  I tell you what I am telling my clients, and in regs I get this same feeling.  I’m not saying this is what they, I get this feeling from reading them.  They want to remind you that on the three-year re-eval you have the option of the doing the records review.  I’m telling my clients I would more or less grandfather those kids in unless they clearly don’t continue to be eligible.  Because if we start taking the LD away from all of these kids, we’re going to have huge number of lawsuits that we can’t defend.  Because RTI, in the world of special ed, there’s no barrier to grade level.  NCB talks about K through three.  This is really all the way up.  Are there researched-based programs and interventions for kids all the way up through grade 12?  Yes.  Yes, we have no excuse other than it’s funding and staffing and attitudes.  

A teacher gave me a button years ago, all it says is “Because we’ve always done it that way,” and that’s a big part of the problem.  Are IQed achievement scores relevant?  They are relevant but they cannot be determinative according to the federal regs.  Are classroom grades relevant?  Relevant, but not determinative.  Discrepancy or RTI, either way, you’ve got to collect the RTI-type data.  I don’t want you to leave here with the impression that RTI is an option, it’s really not.  It’s really not, even if you say you’re using discrepancy.  When do we do this?  July 1, 2005.  There’s the citation.  That is from the commentary to the federal regulations, that’s volume 71 of the federal register, page 46654.  What is appropriate?  It means high-quality, researched based instruction, there’s your citation.  How do we document this?  Routine progress monitoring, objective data, testing the child.  You know what this means for teachers.  It’s a lot of hard work. 

The case that broke my heart two years ago came out of Albuquerque, New Mexico.  Parent of a child with a learning disability sued the school, high-school aged child.  Said “My child is not making enough progress in reading, she’s not going to be able to pass the state graduation exam.”  This is where we’re going to see a lot of lawsuits.  School said “Our defense is, we are ahead of the curve on RTI.  We have spent thousands of dollars training teachers all the way through high school.  Your child’s teacher was trained, has the program to implement.”  School system lost the case.  Why?  Because despite the amount of money, despite the staffing, despite the training, one teacher in one school for one child was not implementing the program with fidelity, which meant the school was ordered on top of all the money they spent there to pay $80,000 a year for the child to go to a private person to do Lindamood-Bell.  That breaks my heart because they’d spent all this other money. 

I talked to a superintendent not long ago, who wanted me to defend a case they’d been sued on.  Same kind of case, same profile.  The superintendent said “Melinda, we’ve got to defend this because what they want would cost us $100,000.”  I said “All right, here’s what I want you to think about, with all due respect Dr. So and So.  I want you to visualize $100,000 on the table right here in front of us and I want you to know that that is out of your budget.  One way or another, it’s gone.  You’re either going to pay the parents for their program, or you’re going to pay it to me to lose this case.  Now I’m fine with that, but you know, we’re going to lose.  It’s time to trade cars, if you’d like to do that.”  I was being sarcastic you know.  I said “But here’s a third option I would like to give you.  Take that money and a whole bunch of teachers to use the program that the parents want.”  Isn’t that better than paying for the one private thing or paying me to go in and lose this.  One way or another that’s gone from your budget and I just think we need to step back sometimes and look at the big picture.  That’s a much better option.  We’ve talked about this, I have no idea is how long is long enough, but I’m convinced that it’s months not weeks.  

Now here’s the big problem.  This is what I see happening nationally.  I call it gaming the system.  Okay, we can’t make your kid LD, I betcha though, he’s got a slight pragmatic language problem, we can just make him speech-language impaired.  Or, oh I’ve got it!  OHI, I mean heck, we’re all OHI, I mean, you know, surely there’s some 

ADHD in there somewhere.  You know, I’m being sarcastic, but this is what’s happening.  We are looking for another label to put the kid under.  I’m not going to identify the state, but I went to a state a couple weeks ago.  Their averages were way below the national average.  They don’t have an LD program.  At first I got real nervous talking about RTI, I thought why am I doing it?  Then I found out, 50% of their kids were in OHI.  (Laughter).  Then I knew what they had done.  Or, well heck, just give me the junior varsity team, I’ll section 504 them.  You know, so, I mean, that’s not the answer to this.  And my position is this; if the child would not have legitimately qualified under a different label, they shouldn’t have that label just as a way of getting around the new LD criteria.  


Is RTI only for LD?  No, but it’s clear that that’s really the initial target.  The field is already moving past LD.  They’re already moving into behavior, we’ve got to get with it.  How do we get general educators on board?  I’ve already alluded to this.  For one thing, principals need to be excited about this because they need to get that bulls eye that’s focused on the top of their school, they need to get that off.  I want to remind you that any school building that goes 6 consecutive years without making AYP is closed down, really.  Now the feds get mad at me when I say that, cause that’s not the exact language in No Child Left Behind.  So let me be honest, you have your choice of three punishments.  Number one, you fire everyone from the principal on down, you open again as charter school.  Number two, you fire everyone from the principal on down, you open again with private agency running your school.  Number three, would you like to say it with me?  You fire everyone from the principal on down and you turn yourself over to the state.  As far as I’m concerned, all three of those mean life as you know it has ceased to exist in that school.  So principals are concerned.  

A principal stood up in a recent in-service I did, I was really being given a hard time by the general ed teachers, they were about to run me on a rail.  Very angry, they didn’t want to hear this.  This principal stood up and he said “I’m a middle school principal in this district.”  He said “I understand y’all are skeptical.”  He said “I did this in my school two years ago because I had some discretionary money because I’m the guy with the school with the kids from the other side of the track.”  He told me, he said “93% of the kids in my school are on free and reduced lunch.”  He said “Before I did this RTI, these researched-based reading programs, my AYP score was 23%.”  Twenty three percent made AYP.  He said “This year, it was 84%.”   

Now, I’ve seen a lot of schools do this, some better than others.  Those who do it half-heartedly, it’s not going to work.  Those who really embrace it, every single time, that’s the result I see.  So they really do work and principals need to be aware of that.  Secondly, you know that subgroup, that fifth subgroup that you pull out for AYP, that all the principals get irritated about?  Children with disabilities.  If we reduce what is on this list of 60%, if you reduce that 80 to 90%, a lot of you would drop below what ever N is for that subgroup, right.  And third, I’ve already mentioned, discipline.  Now here’s the answer to the burning question.  Who pays for this?  Your school district.  Who staffs this?  See the answer on the previous line.  Your school district.  Sorry, that’s about it.  

Does the parent have a right to demand the discrepancy evaluation even if you’re doing RTI?  Yes.  Do you have to go ahead and do it?  Yes.  This is going to be problematic because you know what this is going to do don’t you?  Prove to a parent that they were right that there’s a huge problem with their child and only fans the fire of “We’ve got to do something to respond appropriately to this.”  That’s what they say.  

Is there a list of mandated RTI programs?  No.  The feds, again, have told us what to do but not how to do it.  You can go online and find a lot of these programs though.  Is RTI waved for private school or home-schooled transfer students?  No.  I’m just answering questions.  Last one.  What do we do right now?  (Laughter).  Pray.  I eat lots of chocolates.  Decide whether you can take a stand or sit this one out, that’s all I can tell you.  I just wanted to answer some basic questions.  Now, I hope I have given you something to think about, because that’s what I wanted to do tonight, okay.  

I want to tell you a very quick story and then I have a song to sing.  It’s going to be hard to follow mad, very hard, but I’m going to try.  Can I use that microphone too?  Is this going to be on, this mic?  But I want to tell you a story.  About 10 years ago when NCLB was first being talked about, and I didn’t really understand it at all, I got a call from a special ed director in a little, tiny town in Tennessee.  And this director when I answered the phone, she was just hysterical.  And I said “What’s the problem?”  She goes “I’ve got the mother from Hell coming to this meeting.”  Now parents follow me here okay, cause you’re going to like this.  “I’ve got the mother from Hell, I’m afraid to even go to this meeting, this woman’s crazy.”  

Now parents you have to know, when a school system calls a school attorney, we’re always told the same two things.  I heard this from Jim Walsh too and it’s true; every time my phone rings, what I hear is number one, the parent’s are crazy and number two, we have bent over backwards to help this child.  (Laughter and applause).  And I always think, please dear God, just tell me one of those two is correct, I mean give me something to work with here.  So they told me those same two things.  I was quite frankly afraid to go.  I thought well I’m just going to get my bullet-proof spanks (laughter) and, every woman here knows what I’m talking about (laughter) and I’m going to this meeting.  I went in and out, have you ever heard the term “lawyering up” somebody lawyers up, they get them a lawyer.  Well, in the South, we have a term, I call it grannying up.  You go to an IEP meeting in the South and you’ve got mom and grandma…oh, you are in for a wild ride.  

I went to this meeting and sure enough, they grandma’ed up.  This mother was angry, there was cursing, there was screaming, there was yelling and throwing things and that was from both sides.  Somebody threw a chair, that was a school psychologist.  (Laughter).  I mean it was awful.  And as a lawyer, I’m sitting there trying to screen out all of the emotionality, what’s really going on here.  I’m not going to give you all the bells and whistles because we don’t have time, but the mom was saying “My son is halfway through the fifth grade, he can’t read a word.  A single word.”  I thought oh that’s bad.  The school pointed the finger back at the mother and said “Yeah, well look in the mirror.”  No wait, no wait, they had a good point.  She had taken him out of kindergarten and had home schooled him until the beginning of the fifth grade year.  


Now see who’s right.  I’m sitting there going, oh, hmm.  But what I was worried about was he’s been with us one semester.  What have we done?  Oh and by the way, his full-scale IQ, I know it’s not determinative, but it was relevant, his full-scale IQ, 74, and I’m like oh.  You know cause there’s this window of opportunity, you know.  I’m thinking oh my gosh.  So all I was thinking was, what have we done for the one semester we’ve had him?  And you know what the answer was?  Nothing.  Stuck him in a regular ed classroom, blamed the mom for all of his problems and he was just floundering, behavior problem, couldn’t read, awful, you know he would sit in the class, he was just.  


 I’m sitting there and I want to be honest with you parents because I’m a school attorney.  Honestly, I wasn’t thinking about the child primarily.  I was thinking about how do I get my client out of this, and I thought you know we’ve got to do something, at least, I know it’s not going to work, but we tried.  So we hired Denise Gibbs who is going to be here Thursday, this is when I met Denise Gibbs.  I didn’t know her.  We hired Denise, my batteries are going dead aren’t they?  Can I just go to this?  Can you guys turn me on, okay.  Hired Denise Gibbs.  Am I on?  This, yes, okay.  And said “Please evaluate him.”  

She called me and she said “Melinda, this is one of the most dyslexic kids I’ve ever seen, but his IQ is lower, I don’t know if anything we do is going to work.  He’s already like almost 12-years-old.  What are we going to do?”  I said “I don’t know, but we’ve got to do something.”  And I thought it will never work, but at least I could say to the judge we tried.  I’m not going to tell you the name of the program because that’s not important because they all work the same way, okay.  But, we implemented a particular program that she recommended.  We put him in it and do you know, I’ve never been so astounded in my life.  This is when I started thinking wow, maybe there’s something to this.  He made three year’s progress in one semester.  He’s graduating this year with a regular high-school diploma.  

Now he was special ed all those years.  He got resource room support.  He’s not reading on a 12th grade level, but he passed the state graduation exam with accommodations, and for one thing, I think that is nothing short of miraculous to start with ground zero in reading at the fifth grade with that IQ.  And I was flabbergasted.  So I tell you, I could tell you a hundred stories like that that have happened to me since then, but I just challenge you.  We have to do this.  Let’s embrace it because it really does work.  So we have to do it, but we also should do it.  Now, if any of you went to the LRP institute last year, you heard this.  I just want to give you something to send you out to the, and I assume it’s a cocktail reception, I heard the cash bar part, okay.  So I’m going to get you in the right frame of mind.  So, I’m no match for Matt and I’m really not that good.  I just don’t have any inhibitions anymore.  Once you turn 50 it’s like, oh well.  (Laughter).  

So, this is RTI theme song and I hope that this will give you a laugh anyway.  

Okay, it’s to the tune of New York, New York.  Are you ready?  You know how that goes?  

Dat dun dun da dun, dat, right?  Start spreading the news, the congress was clear.  We’ve got to stop the rising tide, the buck stops here.  It’s reading and math.  I feel like I’m at a hotel lounge somewhere (laughter).  And researched based tools.  If you think this will go away (clapping to the melody) then you’re a fool.  I want to wake up and not fight with general ed.  I want them to take the lead, document please, stop thinking all kids will need IEPs.  (Laughter and applause).  I’m telling you dear, the message is clear.  If we can just do RTI, test scores, they will rise.  It’s time to get it straight, no time to contemplate.  It’s up to you, it’s R-t-I!  (Applause and cheering).  Thank you have a good reception, thank you.  Thank you for letting me be here. 

